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THE TOP 10 HR COMPLIANCE ISSUES

These days, staying on top of ever-shifting workplace legislation is a full-time job in itself. If you’re an HR 
professional, you’re undoubtedly tracking a host of labor compliance issues on the federal, state,  
and local levels. Don’t blink—you may miss something!  
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THE TOP 10 HUMAN RESOURCE 
COMPLIANCE ISSUES OF 2019
These days, staying on top of ever-shifting workplace legislation is a full-time job 
in itself. If you’re an HR professional, you’re undoubtedly tracking a host of labor 
compliance issues on the federal, state, and local levels. Don’t blink—you may miss 
something!  

So, as 2019 gets underway, where should companies be most vigilant, and what 
can they expect? We recently sat down with the employment law experts at Duane 
Morris, one of the nation’s top workplace law firms, to review the 10 most pressing 
HR compliance issues. Here’s where we stand at the moment—and what to keep 
your eyes on as the year unfolds.
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FEDERAL COMPLIANCE  
ISSUES TO WATCH  
1. The Constitutionality of the Affordable Care Act
In December, 2018, a federal district court in Texas took America by surprise by 
ruling the Affordable Care Act (ACA) unconstitutional. 

According to the ruling, because the ACA’s individual penalty was eliminated, the 
individual mandate is no longer sustainable—and because that mandate is so 
intrinsic to the ACA, the entire law is unconstitutional.

Many experts believe that, because the ruling undoubtedly will be appealed to a 
higher court, it doesn’t have an immediate impact on the ACA. However, the case 
could potentially make its way to the Supreme Court. While the Supreme Court has 
taken a conservative turn, it has upheld the Affordable Care Act twice before.  

At this point, we simply don’t know what will happen. However, it should be noted 
that, following the ruling, the Department of Health and Human Services swiftly 
announced that it will continue to enforce the ACA.

Takeaway: Despite the uncertainty, companies currently remain subject to the 
employer mandate, including all reporting responsibilities. So be sure to submit 
your 2018 1094-C and 1095-C filings on time—and keep your radar tuned to further 
ACA rulings.

In December, 2018, a federal 
district court in Texas took 
America by surprise by ruling 
the Affordable Care Act (ACA) 
unconstitutional. 
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The purpose of the federal Payroll Audit Independent Determination 
(PAID) program—a 2018 pilot program that was recently extended to 
April, 2019—is to motivate employers to voluntarily correct wage and hour 
violations, such as incorrect minimum wage and overtime payments.

Under PAID, employers self-report their lapses to the Department of Labor 
(DOL), along with evidence they’ve corrected the underlying problem. The 
Wage & Hour Division (WHD) evaluates the case and, assuming it agrees 
with the employer’s conclusions, oversees payments made to employees. 
What could go wrong? 

Excellent question! Employment law experts have identified some 
potential pros and cons regarding this controversial program: 

Pros for Employers:
•  Under ideal circumstances, PAID offers an efficient way to facilitate a  

quick resolution to wage violations, while avoiding litigation.

•  If all parties agree to the payments, no additional penalties or liquidated  
damages are assessed, so it’s a cost-effective way for employers to 
make things right.

    
Cons for Employers:
•  If employers and the WHD don’t agree, the case may move to the DOL’s  

enforcement division for further action—the very thing employers are 
trying to avoid.

• The process leaves claims at the state level unresolved.
•  Workers can choose to reject the proposed settlement and—now aware  

of the problem—file suit against the employer.

Takeaway: The PAID program isn’t for everyone, but may be most helpful 
for employers who’ve found a single violation they’re eager to resolve. If 
your company falls in this category, it’s best to take action before April, 
when the program could possibly expire. 

2. The Status of the PAID Program

FEDERAL COMPLIANCE ISSUES TO WATCH  
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3. Looming Changes to the FLSA White-Collar 
Overtime Exemption 
We’ve been in suspense on this one since 2016. That’s when the Obama-era DOL 
introduced a new Fair Labor Standard Act (FLSA) overtime rule for white-collar 
employees that more than doubled the salary level for exemption from overtime pay. 
The rule would have increased the exemption threshold from $23,660 to $47,476.

But shortly before the change was slated to take effect, a federal court issued 
an injunction that brought things to a crashing halt. Since then, the Trump-led 
DOL has promised to release revised regulations, but has postponed making any 
announcements.

That being said, the DOL held several public “listening sessions” in the second 
half of 2018, collecting input on the subject from employers and employees. One 
of the most common recommendations was to set the salary exemption threshold 
somewhere in the middle: between $30,000-$35,000. 

While the DOL has not provided any insights into its position, it’s been widely 
speculated that the DOL may release more information in March, 2019.

Takeaway: Employers should not only stay tuned for developments, but make sure 
they’re in a position to update their practices and systems accordingly once a new 
ruling is announced.

One of the most common recommendations was to set the salary exemption 
threshold somewhere in the middle: between $30,000-$35,000.
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4. The Reemergence DOL Opinion Letters 
2018 brought an interesting change in DOL practices regarding what’s known as 
“opinion letters.” Prior to 2009, the WHD would regularly issue such documents 
in response to very specific queries from employers and employees. These 
opinion letters would typically clarify how a certain law would apply in the very 
specific circumstances raised. 

However, during the Obama Administration, the DOL ceased issuing opinion 
letters, preferring to offer more general guidance. 

Then, in 2018, the DOL released more than two dozen opinion letters, often 
specific to certain industries or types of employers. In addition, the DOL added a 
page to its website allowing employers and employees to request opinion letters. 

Based on the nature of the letters issued to date, some experts view the shift as 
an indication of the Trump Administration’s more employer-friendly approach.

Takeaway: While many experts laude the opinion letters for helping employers 
and employees better understand the FLSA, they also caution that employers 
should be cautious in requesting them—since a ruling could ultimately backfire.

FEDERAL  
COMPLIANCE  
ISSUES TO 
WATCH  
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5. Possible Changes to Employer Tip-Sharing Rules
As part of the omnibus budget bill signed into law in March, 2018, Congress amended 
FLSA rules that address tip-sharing, particularly in the restaurant and hospitality 
industry. 

Under the revised rules, employers may not keep any portion of tips received by 
employees. Nor can employers require tipped workers to share their tips with 
“managers and supervisors.” The rule applies even when employers pay workers 
full minimum wage (and therefore do not take tip credits toward their minimum 
wage requirements).  

However, because the vague language of the FLSA amendment did not address 
all the issues around tip-sharing—such as what defines a supervisor or back-of-
house worker whose duties make him/her ineligible for tips—the DOL is expected to 
provide more rulemaking in 2019.   

Takeaway: If your company is affected by tip-sharing regulations, consult your legal 
counsel to ensure you’re following the current rules correctly—and keep watch for 
further developments.
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6. Fair Workweek Laws
What do San Francisco, San Jose, Seattle, New York City, Chicago, Philadelphia 
and Oregon have in common? In the last few years, they all passed fair workweek 
ordinances, aka predictive scheduling laws. 

These laws are designed to provide more stable, predictable work hours to low-wage 
hourly employees, primarily in the retail, hospitality, and food industries. While every 
ordinance is unique, most that require employers to provide workers with:  

• Advance work schedules, including notice of shift cancellations  
• Compensation for last-minute schedule changes
• The right to decline added work hours and request scheduling accommodations
• Mandatory rest periods between tightly-scheduled shifts  

A growing number of cities and states are currently considering fair workweek laws. 
Several proposals have even been floated at the federal level.  
 
Takeaway: Make sure your HR policies and scheduling software will allow you to 
administer predictive scheduling as required. Because even if you’re not currently 
operating in areas subject to fair workweek laws, chances are you will be soon. 

TOP STATE AND LOCAL  
LEGISLATIVE ISSUES 
In addition to federal compliance issues, employers are facing increasing legislative 
activity on the state and local levels—particularly with regards to these next five 
pressing issues. 

These laws are designed to 
provide more stable, predictable 
work hours to low-wage hourly 
employees, primarily in the retail, 
hospitality, and food industries. 
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Over the last few years, paid sick leave has been on to the fastest-growing 
areas of employment law. While the United States is the only industrialized 
nation that does not mandate paid sick leave, a rapidly-expanding number 
of states and cities have enacted laws of their own. 

Currently, 10 states (Arizona, California, Connecticut, Maryland, 
Massachusetts, New Jersey, Oregon, Rhode Island, Vermont, and 
Washington) and more than 35 jurisdictions have paid sick leave laws 
(PSSLs) on the books, and the number is growing. 

While these laws all address who is eligible for paid sick leave, how its 
accrued, and how much employees can use in a given time period, each 
law’s specifics are unique.

Takeaway: Because of PSLL variations, maintaining compliance is 
especially tricky for employers operating in multiple locations. If you’re 
one of them, make sure your HR software can handle multiple paid sick 
leave law requirements.

7. Paid Sick Leave Laws

Over the last few years, paid sick leave has been on to 
the fastest-growing areas of employment law.
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8. #MeToo Workplace Legislation
In response to the #MeToo movement, which caught fire in late 2017, a number of 
cities and states have passed workplace sexual harassment laws aimed at preventing 
this behavior.

Sexual harassment laws were introduced in 32 states and have passed in at least 
14—and it’s happening on the municipal level, too. While they vary, these laws 
typically mandate that employers:

• Create written sexual harassment policies to share with employees. 
• Conduct sexual harassment training for managers and employees. 
• Restrict nondisclosure provisions in individual settlements.

In addition, some states have also passed laws impacting government personnel. 
These include requiring sexual harassment training for both elected officials and 
public employees and developing procedures for handling harassment cases. 

Takeaway: If you’re subject to sexual harassment laws, follow them to the letter. 
And if you aren’t (yet), now’s the time to develop a proactive program. Don’t be that 
employer, the one who is unprepared.
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9. Wage-Related Regulations
Traditionally, earnings-related issues have proliferated at the state and local levels, 
and that hasn’t changed. Currently, some of the most-widely addressed topics 
include:

•  Minimum Wage Laws – As of now, 29 states and dozens of municipalities require  
minimum wage levels that are higher than the federal level of $7.25 per hour—and 
more may be on the way. 

•  Salary History Bans – These laws, which prohibit employers from requesting a  
candidate’s salary history during the job application process, are currently found in 
11 states and at least nine municipalities, with more to follow. 

•  Pay Equity Laws – While nearly all states have equal pay laws on the books, many  
are weak on enforcement. California, Massachusetts, Maryland and New York have 
already strengthened their pay equity laws, and other states are expected to follow 
suit. 

Takeaway: HR departments need to stay abreast of these laws, and make sure 
they’re ready to make changes to their hiring and pay policies at a moment’s notice. 
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10. The Impact of Legalized Marijuana
Medical marijuana is now legal in 33 states and Washington D.C. and recreational 
marijuana is now legal in 10 states and D.C. It appears more states will follow 
this trend, although marijuana remains illegal under federal law.  

This has created challenges for employers. In some states, medical marijuana 
laws prohibit workplace discrimination against registered cardholders, but it’s 
not always clear exactly how that’s defined. In addition, some employers are 
relaxing their drug policies and hiring practices in states where marijuana is 
legal. 

In short, employer responses vary and continue to evolve. At the same time, it’s 
expected that states will be taking a closer look at the employer provisions in 
their marijuana laws to offer employers more guidance. 

Takeaway: If you operate in states where marijuana is legal—or may be soon—
you should be carefully reevaluating your marijuana-related policies to make 
sure they work for you. At the same time, keep your radar on full alert regarding 
state statutes.

Medical marijuana is now legal in 33 states and Washington D.C. 
and recreational marijuana is now legal in 10 states and D.C. 



12HR Compliance Issues || 2019

ENSURING HR COMPLIANCE 
WHEN LAWS KEEP CHANGING
Federal, state, and local labor laws are evolving everywhere you do business - and 
you need to be able to respond with agility when something changes.

That means taking a flexible approach to updating HR policies and procedures as 
needed as well as treating your employee handbook as a living document. It means 
putting a robust company-wide training vehicle in place, so you can keep your 
managers and workforce in the loop regarding compliance issues.
 
It also means making sure that your HR and payroll software is a help and not a 
hindrance when it comes to maintaining compliance. Does your current software 
allow you to make easy updates and changes? And, assuming you operate in multiple 
locations, does it handily accommodate multiple, varying state and municipal 
regulations?     

Does your current software allow 
you to make easy updates and 
changes?
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7 WAYS EPAY HCM CAN IMPROVE YOUR LABOR 
COMPLIANCE IN 2019
EPAY Systems is the only complete HR and payroll solution for employers 
with an hourly, distributed workforce. It offers the most flexible pay 
engine in the industry, so it can handle an infinite number of state and 
municipal labor regulations and apply them correctly—no matter how 
many worksites you happen to manage. In addition, EPAY makes it easy 
for employers to:

1. Pay employees correctly—even when it comes to tricky issues like 
overtime—thanks to its powerful time-tracking system and integrated 
payroll solution.

2. Track accrued and used paid sick leave, via an advanced workforce 
management system that can factor in multiple PSSL requirements.  

3. Meet fair workweek mandates, using a user-friendly scheduling app 
that helps employers create cost-effective work schedules while 
complying with predictive scheduling laws. 

4. Communicate HR policies clearly to all employees, via an employee 
self-service portal that makes it a snap to post even frequently-
updated employee handbooks online for immediate reference. 

5. Provide training as needed for employees and managers, using an 
accessible online portal that can host videos, workbooks, and other 
educational media, while linking to external webinars and classes.

6. Keep you compliant with ACA requirements—even generating your 
1094 and 1095 forms automatically.  

7. Monitor labor compliance on an ongoing basis, by leveraging easy-to-
access analytics and scorecards that give you visibility into workforce 
activities spread across your organization.

Let us show you how we can help you master this year’s top labor 
compliance challenges - while simplifying HR and payroll every step of 
the way.
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